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Aachen et al. v. Cark County et al., WAIVHB No. 95-2-0067 (Poyfair Remand,
Conpl i ance Order, May 11, 1999).

BEFORE THE WESTERN WASHI NGTON GROWH
MANAGEMVENT HEARI NGS BOARD

ACHEN, et al.,

VS.

CLARK COUNTY, et al

and

Petitioners,
Respondent s,

CLARK COUNTY SCHOOL DI STRI CTS,
et al.,
| nt ervenors.

PROCEDURAL HI STORY

No. 95-2-0067
( POYFAI R REMAND)

COVPLI ANCE
ORDER

In the Septenber, 1995 Final Decision and Order (FDO) we upheld Cark County's
desi gnati on of approxi mately 35,000 acres of land as resource |ands (RLs) under
the G owth Managenent Act (GVA Act). The County had designated this acreage as
"agri-forest", a hybrid designation involving both agricultural and forest |ands
classifications. W al so upheld the County's public participation process used to
devel op and designate those agri-forest |ands. Petitioners North Lackanas
Corporation (N. Lackanmas) appealed the agri-forest designation of its property to
Superior Court under cause #95-2-05636-7.

Petitioner Clark County Citizens United, Inc., Mchael Achen and Kathryn Achen
(CCCU) appeal ed the County's
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agri-forest designation and the rural activity centers designations to Superior Court under cause
#96-2-00080-2. In both cases Judge Poyfair reversed the FDO upholding the County's actions. In both the
N. Lackamas and CCCU appeals the court held that we had erred in finding the County's public
participation process in compliance with the GMA and had erred in finding that the agri-forest designations
throughout the county complied with the GMA.. In both cases the Superior Court concluded that there was
"no substantial evidence in the record" to support the agri-forest designation anywhere in the county.
Additionally, in the CCCU appeal the court concluded that the County's actions with regard to the rural
activity centersviolated the "planning goal requiring avariety of residential densities." For reference
purposes, this portion of the entire case was referred to as the Poyfair remand.

On August 11, 1997, after a hearing, we issued an order of remand in this case. As noted in that order, the
remand was the result of the Superior Court reversal of part of the FDO dated September 20, 1995, and the
reconsideration order dated December 6, 1995. At the request of petitioners, the compliance hearing was
delayed and held on March 10, 1999. Board Member Eldridge was unable to attend that hearing, but has
listened to the tapes and reviewed all of the written material.

Two initial matters require discussion. On March 2, 1999, petitioners filed a motion to supplement and/or
clarify the record. At the March 10, 1999, hearing we clarified that exhibits 233, 236, 237 and 242 remained
part of our record for purposes of this compliance hearing. We noted that the August 20, 1998 letter from
Mr. Karpinski to us was already part of our record. The ordersin both Superior Court cases, aswell asthe
transcript of Judge Poyfair's oral ruling of February 21, 1997, had become part of our record for this
compliance hearing. We denied the other requests to supplement the record.

The second initial issue involves the claim of CCCU that jurisdiction had not properly been invoked
because a
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petition for review was required. The County did not join CCCU's motion to dismiss.

The Superior Court orders of April 4, 1997, and June 11, 1997, remanded the agri-forest designation and
existing rural towns and villagesissuesto us. After a hearing in which CCCU participated we entered our
remand order on August 11, 1997. That order provided that Clark County was not in compliance with the
Act and the matter set forth in CCCU's Superior Court appeal was "remanded to Clark County to achieve
compliance consistent with earlier orders of the Board as modified by the Superior Court orders referenced
above which are incorporated herein" (emphasis supplied). Under RCW 36.70A.300(3)(b) we extended the
period of time for compliance because-of the unusual scope and complexity of the issues. CCCU did not
object at that time to use of the compliance process.

Although there is some ambiguity in the Act as to situations where a previous ruling has been made by a
Growth Management Hearings Board, the 1997 amendments to RCW 36.70A.330 alowing additional
hearings for noncompliance, along with the August 11, 1997 order of remand in this case lead to the
Inescapable conclusion that jurisdiction did attach in this instance. The compliance process was the
appropriate one for the County to use and for us to review these issues. CCCU's motion to dismissis
denied.

As aresult of the remand, the County engaged in an extensive public participation process as to both the
rural activity centersissue and the agri-forest designation issue. There was no challenge to those processes.
Petitioners Clark County Natural Resource Council, et al., (CCNRC) directed their challengesto the
substantive outcome of both issues. Original petitioners N. Lackamas and CCCU supported the County's
actions. Participant Lewis River Land Company, LLC (LRLC) also supported the County's actionsin
designating its property other than RL. Those 4 groups will hereafter generally be referred to as
respondents.

As provided for in RCW 36.70A.320, amendments to the
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conpr ehensive plan (CP) and or devel opnent regul ations (DRs) are presuned
valid. It is the petitioners' burden in this case CCNRC to show that the
County's action was clearly erroneous in view of the entire record and in
light of the goals and requirenents of the Act.

RURAL ACTIVITY CENTERS In dealing with the remand concer ni ng
rural densities relating to small towns, C ark County appointed a task force
to review the rural activity center designations in its original CP. In
addition to the Court's remand determ nation the County directed the task
force to review the previous designations in light of the 1997 anendnents to
RCW 36. 70A. 070( 5) .

The task force reviewed the six rural center designations and boundaries and
issued a majority and mnority report. The staff conpiled an extensive
process summary and criteria analysis in its March 11, 1999, report (Ex. 433)
and the Board of County Conm ssioners (BOCC) di scussed and anal yzed each area
before reaching its determ nation.

CCNRC chal | enged portions of each of the new designations. It is sufficient
to say that after extensive review of the challenges, the maps and the record
that Clark County conplied with the requirenents of RCW 36. 70A. 070(5) by
starting at the correct begi nning point, adopting appropriate criteria,
applying those criteria on a consistent basis and providing a record that
clearly showed its work "to mnimze and contain existing areas of nore

i ntensi ve devel opnent." Wells v. Watcom County, #97-2-0030c. CCNRC has not
sustained its burden of showing the County's action was clearly erroneous.

RESOURCE LANDS DESI GNATIONS Two prelimnary matters nust be
addressed prior to applying the record to determine if the County's actions
conplied with the Act. CCNRC contended that the County's decision "elimnated
99% of the RLs previously set forth in the agri-forest designation.
Respondents correctly observed that since the Superior Court found no
substanti al evidence to support the County's prior RL
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designation, the County necessarily started this remand process with the
35,000 acres as a clean slate. W agree with respondents. The proper issue
for us to decide is whether petitioners have net their burden under the
clearly erroneous standard to denonstrate that the County did not conply with
the Act in the new designations.

The second prelimnary matter involves the proper interpretation of Rednond
v. Gowh Hearings Bd. 136 Wh.2d at 38 (1998) (Rednond) which all parties
agree inpacts the decision in this case. As so often happens, one party reads
the case too expansively (CCNRC) while the other parties (respondents) read
the case too mnimally.

I n anal yzi ng Rednond the respondents and CCNRC all agreed that the answer to
the specific issue addressed in the case of whether the owners' current or

i ntended use of land was a conclusive factor in determning if property is
"agricul tural land" under RCW 36. 70A.030(2) is no. The case went on to say
that such current or intended use was a factor to be considered in deciding
whet her | and was properly designated "agricultural |land." Respondents woul d
have us end the inquiry at that point, but Justice Tal madge's opinion (p.53
n.7) pointed out that Rednond was accepted by the Court specifically to
clarify the definition of "agricultural |and" under GVA. The issue was
briefed and argued by the parties and is not dictum Rather, at p.42 the
Court characterized the term"agricultural |ands" as a "statutory term of
art." The Court noted that the statutory definition of agricultural |ands
found at RCW 36. 70A. 030(2) involves the concepts of both "primarily devoted
to" and "long term comercial significance.” Long term conmerci al
significance is further defined at RCW 36. 70A. 030( 10) .

At p.47 the Court noted that RCW 36. 70A. 020(8), .060(1) and .177 evi denced
the Legislature's stated goal of maintaining and enhancing agricultural

| ands. Justice Tal madge pointed out that the significance of agricultural

| and preservation in the GVA was shown by the sequencing or timng of key
actions nmandated in the statute. By Septenber 1, 1991, C ark County was
requi red under the GVA to designate such agricultural |ands and
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enact DRs to conserve them It did not do so until Decenber, 1994,

Begi nning at p.49 the Court restated that the issue in the case involved the

proper definition of "agricultural land.” The term"primarily devoted to" was
argued by the land owners to nean in actual commercial production versus the

city's argument that the phrase neant to set apart for a specific purpose or

use. At p.52, while observing at n.6 that the GVA definition of "agricultural
| and" was anbi guous, the Court specifically held that the Legislature

i ntended "the | and use pl anning process of GVA to be area-w de in scope when

it required devel opnment of specific plans for natural resource lands]?". This
holding is the sane as the one in our FDO in 1995, which upheld the County's

action as to RLs.

After clarifying the definition of the phrase "primarily devoted to" the
Court then went on to discuss the term*“long-term comercial significance for
agricul tural production"” beginning at p. 54. The Court held that under the
statutory definition of that terma | ocal governnent "nust eval uate grow ng
capacity, productivity, and soil conposition, proximty to popul ation areas,
and the possibility of nore intensive uses of the |land in question"” RCW

36. 70A. 030(10). In addition, the Court cited WAC 365-190-050 and stated that
the factors contained therein, in addition to the statutory factors, "offer
ready guidance in determning if land has 'l ong-term comercial significance
for agricultural production.”

Not abl y absent fromthe appropriate consideration of “long-term comercia
signi ficance" which the Court characterized as both anbi guous and as a

| egislative termof art, was any consideration of whether the proposed
"“agricultural |ands" were capable of sustaining econonm c sustenance to the
owners of the property in question for any type of long-term short-term
part-time or full-time commercial viability. W conclude under Rednond that
such consideration of commercial viability is inproper.

Wth regard to the instant case we agree with the characterization found in
the brief of N Lackamas and
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LRLC at p.5 that the Superior Court remand involved the issue of not one of
having RLs with an inproper |abel, but one that asked the question: are these
properties properly designated RLs or not? That is the question that we
address in this conpliance order and is based upon the record devel oped by
the County subsequent to our remand order. As we said in our first case,
CCNRC v. Cark County, #92-2-0001, and consistently since that tine, our
review i nvol ves both the process used and the result obtained to determne if
compliance with the GVA has been achi eved.

The BOCC began its work regarding the 35,000 acres by appointing a 13-nenber
task force conposed of a variety of stakeholders with interest in this issue.
The public participation process involved 17 different task force neetings at
whi ch public comment was solicited and received, four separate open house
nmeetings resulting in witten corment, two separate direct mailings to al
property owners within the 35,000 acres, newsletters, press rel eases, ads and
use of the County website. After the task force issued its final report to

t he planning conm ssion (PC), the PC held a public hearing and issued a
recommendation to the BOCC. The BOCC then held two public hearings on May 19,
1998, and May 28, 1998, and hel d four separate deliberative open neeting
sessions. The public participation in this record was shown to be not only
"early and continuous” but al so extensive. The County should be justifiably
proud of the manner in which it conducted this public participation process.

The process, however, was not without its potholes. As noted on p.6 of the
County's brief:

"As well illustrated by mnutes for the 12/12/97 and 1/ 6/ 98 neeti ngs,

the Task Force initially was badly split on application of designation
criteria. Conm ssioner Mourris then attended the 1/20/98 task force
nmeeting. She indicated that the Task Force could either: (1) Reach a 75%
consensus, in which case, its recommendati ons would |ikely be adopted,;

or (2) provide the BOCC with conflicting non-consensus recomrendati ons,
in which case, the BOCC woul d
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undertake initial as well as ultimte responsibility for designation.”

Thereafter the task force was able to reach 75% (10 votes) consensus on
many, but not all, recommended designations. OF the 35,000 plus acres under
consideration, fewer than 200 received RL designations.

Inits final report the task force set forth its decision criteria and
desi gnati on recommendations and the follow ng statenent of its overal
rational e:

"Generally recogni zed and mai nt ai ned consi stency with i medi ately
surrounding |l ot sizes, referred to as "what is" in task force
del i berati ons.

Recogni zed pre- GVA designations, and limt (sic) associated down zoni ng.

Generally utilize larger |ot designations in the northern portions of the
County than in the southern portion.

Predom nantly applied transitional designations, typically Rural 10, to
properties which forma transition fromresource designations to rura
desi gnati ons.

Predom nantly apply a Rural 10 designate (sic) to parcels adjacent to
urban grow h boundaries, in recognition that CTED docunents suggest 10
acres as the m ni num parcel size which can be easily converted to
future urban use.

Avoi d isolated snall areas of spot zoning.

Consi der on site uses, topography, and natural conditions.

Avoi d future |land division on renmainder lots from previous cluster
devel opnents. "

The task force had been supplied with a series of maps (Ex. 235-247) and
other materials noted in Ex. 84. The
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maps showed parcel size, agricultural or forest soil suitability, current and
pre- GVA zoni ng designations, current use taxation status, aerial photographs,
pendi ng plat or segregation requests, recent |ot creation status, habitat
areas, wetlands, steep slopes and utility lines. Ex.80 denonstrated that the
task force al so considered post-1990 parcels, |land values under alternative
uses and eco-systeminportance. Ex. 80 set forth the criteria (statutory,
WAC, BOCC and task force,) that were considered by the individual nenbers.

I ncl uded was a staff report dated May 4, 1998 (Ex. 12), which pointed out
that prior to GVA approxi mately 80% of the 35,000 acres had been desi gnated
in non-resource classifications. None of the approximtely 7,000 acres of
pre- GVA resource designation (35,000 x 209 survived to becone

GWA- RL- desi gnat ed ar eas.

On March 31, 1998, (Ex. 122A) a 4-person group of task force menbers issued a
"mnority" report. The report criticized the proposed zoning (contended to be
|argely 20 and 10 acre parcels) fromthe task force report because the group
did not "cone to agreenent on the fundanental requirenments"” of GVA. The
mnority report contentions concerning RLs were found largely under item1
that criticized the task force majority because:

“l. They ignored and/or rejected the requirenent that |and can only be
designated as resource land if it nmeets a strict test of being currently
in that commercial resource use and has | ong term comerci al
significance for that resource use considering alternative uses. The
only realistic interpretation of commercial significance is that one can
purchase such land for a price that allows a reasonable rate of return
on the required investnent."

At its neeting on April 28, 1998, the PC adopted this “mnority" report and
recormmended t he BOCC adopt designations for the 35,000 acres in accordance
with that report. As noted by the County at p.8 of its brief, the 4 nenbers
who issued this report involved votes that
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"were often necessary to reach a 75% consensus on redesignations” (presunably
the County meant initial designations) as required by the BOCC for the task
force report to be accepted.

On May 8, 1998, a 3-person task force nenbership (whose votes were not
necessary to reach the 10 vote consensus standard) issued an "alternative"
report (Ex. 122B). This "alternative" conplained that a 10 vote consensus for
resource designation could never be reached because of the dism ssal of
"qualified parcels" because they were not "economcally viable." At p.2 of
the "alternative" report the 3-person group stated:

"The "mnority" position "litnmus test” for resource designation does not neet
the GVA or Cark County Code criteria. Their criteria states that resource
"land can only be designated as resource land if it nmeets a strict test of
being currently in that commercial resource use." The word "current"” is not
included in the GVA definition of resource |ands. Repeatedly, when pointed
out by us to the "mnority group” that parcels were in "current use" taxation
(a deferral of taxes by the |l andowner with the prom se of keeping the land in
resource use or face tax penalties), it was dism ssed as irrelevant to use as
evi dence. "

The alternative report contained attachnents of maps and a summary t hat
denonstrated that sonme 3,500 acres matched criteria for resource designation
but were not so designated because of incorrect use of current use and
conmmercial significance definitions.

The BOCC began its hearings May 19, 1998. It rejected the "mnority" report
as the recomendation fromthe PC and conmenced its own public hearing which
concl uded May 28, 1998. The BOCC had four separate deliberative sessions
prior to adoption of the ordinance. Essentially, the BOCC adopted the initial
task force report although it heard 127 individual property owner requests to
lower minimumlot size fromthe task force
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report. Sone were granted, nost were not. None of the requests involved
consi deration of designating any of the properties as RLs.

The respondents contended that the mnority report's concept of "in actual
current use" was rejected by the BOCC and thus was not a concl usive

di squalification in violation of Rednond. There are three reasons why this
contention is incorrect.

First, the BOCC did not specifically reject the mnority report, but in fact,
rejected the PC reconmendati on which used the mnority report as its basis.
W note that the mnority report defined "primarily devoted to" in a current
use determ nation. It also defined the second prong of the "agricultural

| ands” definition of long-termcomercial significance as a "reasonable rate
of return on investnent." Both are incorrect under Rednond.

Secondly, insofar as the BOCC adopted the task force report where a 10 vote
consensus was reached, the record is abundantly clear that no such consensus
was ever reached w thout at |east one of the authors of the “mnority"” report
concurring in the decision. Thus, incorrect definitions were conclusively
used to disqualify lands from RL designati on.

Finally, the on-record statements of at |least 2 of the 3 conm ssioners
denonstrated their concurrence that a RLs designation was inpossible unless
the property was currently being used for agricultural or forest purposes.
Ex. 7, the BOCC deliberations of June 22, 1998, includes comments from

Comm ssioner Morris concerning the “alternative" report. As noted above, that
report contended that since the word "current"” was not found in either the
GVA or the acconpanying WACs it was not a necessary requirenment for RL

desi gnati on. Conm ssioner Mirris rejected that position based upon a
granmmati cal analysis set forth at p.20 as foll ows:

"So whether the word current is included in the |anguage of the GVA or
in the Washi ngton Admi nistrative Code, is not relevant because sinple
Engli sh | anguage reads the present
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tense, which neans it is now primarily devoted to, and that |anguage is
quite simlar between ag and forest |and."

She went on at p.25 to discuss the term"primarily devoted to" commenting
that: "I would say that in agriculture there should be evidence of
cultivation, there should be equi pment." Conmm ssioner Mrris discussed the

| ong-term conmerci al significance prong of the "agricultural |ands"
definition at p.22, noting the alternative report determ nation that resource
designation criteria of soils, activity, current use taxation, adequate
parcel size, near popul ation centers were considerations for determ nation of
| ong-term comrerci al significance. She observed they were "not criteria for
designation of the land,” which was initially to determ ne whether or not
resource |land was being "currently used" as resource |and. Conmmi ssi oner
Morris also commented at p.23 that there was "no |ink between our current use
taxation code and our |and use zoning code." She referred to "ny rather
liberal interpretation of "conmercially viable" in determ ning current use"
for taxation purposes.

Comm ssi oner CGordon al so expressed nystification of how a RL designation
could occur without current use of the property as RL at p.31 involving a
guestion to Deputy Prosecuting Attorney Lowy:

"If you've got some agricultural land that is, doesn't have any resource
connected with it at all, I'mtalking about agriculture and not tinber,
how can they, how can they rule the way they do when there's no
agriculture being grown anyplace? | don't understand that."

Comm ssi oner Gordon reenphasi zed his opinion that no current use equals no RL
designation on p.22.

In a nmost unlucky instance of timng, shortly after the BOCC adopted its

ordi nance on July 28, 1998, the Supreme Court issued its decision in Rednond.
In fairness to the BOCC, the staff, the task force nmenbers and the public
during the tinme this issue was being discussed in O ark
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County, the proper definition of "primarily devoted to" and "long-term
comerci al significance" was far fromclear. Wile we (apparently the "they"
Comm ssi oner CGordon was referring to) ruled in the FDO that current use and
econom c viability were not conclusive determ nations, the decision issued by
Judge Poyfair (including sone intenperate and inaccurate | anguage subm tted
by CCCU) called into question that determ nation. The County proceeded in
good faith, albeit inaccurately, in determning that a |ack of current
resource use and lack of commercial viability on property conclusively
disqualified the property fromconsideration as RL

CCNRC has sustained its burden of proof under the clearly erroneous standard
that the County used inappropriate criteria in failing to designate RLs and
that the criteria that were used, were used inappropriately. CCNRC has not
sustained its burden of proving that the County's actions substantially
interfere with the goals of the Act. Having sustained its burden of show ng
i nappropri ate considerations, under Manke v. Mason County 91 Wh. App. 793
(1998) (Manke) CCNRC nust al so denonstrate fromthe record instances where
RLs shoul d have been designated if appropriate criteria had been used. As
not ed above, the assunption that the prior agri-forest designation satisfied
this burden was incorrect because of Judge Poyfair's ruling. CCNRC s
contention that 80% of the County was suitable for forest designation is
sinply too broad a sweep.

The maps and sunmmary attached to the "alternative" report (Ex. 122B) showed
at least 3,500 acres of potential RLs that were disqualified because they
were not in current resource use or considered not to be long-term
commercially significant. The burden of proof on CCNRC under Manke is
satisfied as to the 3,500 acres.

We find that Clark County is not in conpliance with the GVA as relates to the
3,500 acres. In order to conply with the Act, the County nust reviewthe
3,500 acres in light of the Suprene Court's holding in Rednond and the
appropriate criteria stated therein to determne if RL
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designation is appropriate.

Pursuant to RCW 36. 70A. 270(6) Fi ndings of Fact are attached hereto and
i ncorporated by reference.

This is a Final Order under RCW 36. 70A. 300(5) for purposes of appeal.

Pursuant to WAC 242-02-830(2), a notion for reconsideration may be filed
within ten days of issuance of this decision.

So ORDERED this 11th day of My, 1999.

VESTERN WASHI NGTON GROAMH MANAGEMENT HEARI NGS BOARD
Board Menber

Les Eldridge

Nan Henri ksen Board Menber

DI SSENTING OPINION | agree with everything in the mgjority opinion. | would
go farther and include the following in the remand.

The record did denonstrate (through exam nation of maps and staff reports)
that approximately 7,500 acres of |and containing parcels 20 acres or greater
existed in Clark County at the tine the review was taking place (Ex.12). The
record al so denonstrated that approxinmately 7,000 acres of |and had been
designated in resource zoning prior to the GVA. Apparently the task force
concern about "down-zoning" was not correspondingly a concern about

"up-zoni ng."
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CCNRC contended that "current use, owner intent and parcelization"” were not
proper criteria when used conclusively. Wile CCNRC is correct as to the
first two, it is glaringly incorrect to the issue of parcelization. The
County has determ ned that, at a mninum RL designations are ineffective
W thout at least a 20 acre minimum |l ot size. The County observation that
parcelization was a "legitimate and major criteria” (sic) (County br. p.11)
goes too far. As denonstrated in this record, particularly through map Ex.
235 and the task force mnutes, surrounding parcelization was too much of a
maj or consi deration. The task force would often disqualify areas from
resource designation consideration based upon what the maps showed to be a
very small nunber of |lots under 20 acres in size. As the Suprene Court said
in Rednond, a resource designation is an area-w de designation. The fact that
there are nonconformng lots within and around the RL designation is not
sufficient, in and of itself, to disqualify the area.

WIlliamH Ni el sen
Board Menber

APPENDI X | FI NDI NGS OF FACT
1. This case resulted froma Superior Court reversal of
the Septenber 20, 1995 FDO and the remand order of
August 11, 1997.

As part of the conpliance process Clark County reviewed its rural centers and
the 35,000 acres previously designated as agre-forest.

Petitioner did not show that Cl ark County's actions regarding the rural
centers were clearly erroneous.

The task force, PC and BOCC all used incorrect definitions of agricultural
| ands.
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5. The record reveal ed approxi mately 3,500 acres of candidate RL
designations if the proper criteria and definitions had been used.

Clark County is in conpliance except as to designation of the 3,500 acres.
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